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e, 


Tur 1 Trial of 
Mr. Haſtings, ſo much the 
F< ubject of general converſation, 
and the many doubts, and difficul- 
ties that have occurred, reſpecting 
the Juriſdiction, and Mode of Pro- 
ceeding in Caſes of Impeachment, 
firſt ſuggeſted to the Compiler of 
the following Sheets, the propriety 
of inveſtigating a ſubject, which, 
though of a very important na- 
ture, ſeems to be wrapt in great 


. „ ob- 


(wv ) 
obſcurity. With this view, he has 
| endeavoured to collect ſuch mate- 
rials, and arrange them in ſuch a 
manner, as he thought would af- 


ford the beſt information on the 
ſubject. 


January 31, 1788. 
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35 O F 
PARLIAMENTARY 

IMPEACHMENTS.” 


Of IMPEACHMENT. 
HERE were anciently four man- 

1 ners of accuſation in Parliament. 
1. By Appeal, which is now by Stat. 
1 Hen, IV. c. 14. aboliſhed. _ 


2. By Complaint or Petition. 
3. By Information of the Wha. 


General. 
4. By the Commons; which is by way 
This 


of Complaint or Impeachment. 
laſt will be the ſubject of the following 
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Impeachment is the accuſation and 
proſecution of a perſon for treaſon, or 


other crimes and miſdemeanors. 


As to the original of Impeachment 
by the Commons, it is obſervable, that 


the King's ancient court, or Aula Regis, 
eſtabliſhed at the Conqueſt, heard all 


Petitions againſt Great Perſons, and the 


King's Officers, 


Whenever a ſuit commenced by Pe- 


tition, contained the grievances cer- 


tainly and particularly; proceſs iſſued 
to bring the defendant in to anſwer; 


and when theſe Petitions increaſed, Re- 
ctivers and Triors of Petitions were ap- 
pointed, who determined what were 


proper to be received of rejected: and 


it is ſaid that afterwards, upon the aſ- 
ſembling | of the Knights, Citizens, 


and Burgeſſes, and their conſtituting a 
Housx of CoMMONs, the CoMMons, in 


matters of great moment, preſented 


their Petitions ; ; and as thoſe Petitions 


came ſtronger from them than from 
1 * ee 


| 


g 


f 3) 
any particular perſon, fo they were never 
tejected by the Lords. Hence the 


original of Impeachments by the Com- 
mons, the greateſt bulwark of the 


laws and liberties of England. And 


an Impeachment before the Lords by 
the Commons of Great Britain is a 
proſecution of the already known and 
eſtabliſned law, and has been frequently 


put in practice, being a preſentment to 
the moſt high and ſupreme Court of 


Criminal Juriſdiction by the moſt ſo- 
lemn Grand Inqueſt of the Kingdom *. 
And this right of Impeachment by 
the Commons hath wv bs been allowed 
by the Lords, 

The Impeachment is the nn 
of the Commons againſt. the party ac- 
cuſed. If the Commons accuſe by 
way of complaint only, and do not 
declare ſpecially againſt the party ac- 
cuſed, then it is the King's ſuit, and 
not the ſuit of the Commons. 

: Bac, Abr. edit, 1778. page 584. 


* I, Hal. P. C. *150. 
4 Hela. Jud, Parl. edit. 1618, 6 vol. 1: 7924 
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4 41 
There muſt always be an accuſation, 
and the crime preſented to the Lords; 
for, without it, the Lords never proceed 
tojudgment, any more than the King's 
Bench proceeds to the arraignment of 
an offender without an. indictments. 
And this accuſation muſt be made by 
the Commons alone, and not by the 
Lords and Commons together. 
Upon the accuſation of the Commons, 
the Lords proceed to judgment againſt, 
the delinquent, of what degree ſoever, 


and of what nature ſoever the offence 
be. But, upon the information. or 


complaint of private perſons, the Lords, 
in capital caſes, are not competent to 


try any but their Peers“. 


The Commons may charge a Peer ar. 
Commoner by parol before the King 
and Lords, or before the Lords at a con- 


. ference 5. So the Commons aceuled and 


* Seld. Jud. Parl. 6 vol. 159 . 


eld. Jud. Parl. edit. 1618. b vol. I 589, 


3 Ibid. 
+ Ibid. 
; Seld, Jud. Parl. 6 vol. 1596 8. 9. 


C +3 ny 

| impeached, by word of mouth, Sir Giles 
Mompeſſon and Sir Francis Michael, for 

many oppreſſions done to the people, be- 
fore the Lords at a conference ; and af- 3 
terwards delivered their declaration — 
againſt them. And where the Im- 9 
peachment is by parol, the Lords by —— "_ 
their Committee may draw a particular 
charge, and deliver it to the party ac- 
cuſed*, In Lord Viſcount St. Alban's 
caſe, who was accuſed by the Commons, 
at a conference, for Bribery, they de- 
livered no writing, and 'a Committee 
of the Lords canfidered the proofs, and 
drew up the particulars in the form of 
a charge *. But the party, being a Peer, 
ypon the report of a conference, may 
make anſwer. The moſt uſual way of 
proceeding however is, to ſend an Im- 
peachment by ſome Member to the Bar 


of the Lords, and afterwards to exhibit 
Articles. 


—ů—ů —-— - 


A Sold. Jud. Parl. edit. 1618. 6 vol. 7598. 
2 Seld. Jud. Parl. 6 vol. 1599. 
# Ibid, 
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| CAUSES of IMPEACHMENT, | 
"THESE are various, according to the 
circumſtances and ſituation of the of- 
fender; but, in general, they ariſe from 
ſome neglect, or miſbehaviour, in ſome 


office, tation, or capacity, civil, mili- 
tary, or maritime; or from ſome ge- 
neral miſbehayiour, affecting Govern- 
ment, the ſaſety of the King's perſon, 
or the general eg and welfare of his 
künden, 

Of each of theſe I thall proceed ts to 
give a few inſtances, 

Cardinal Wolſey was ; impeached 21 
Hear VIII. for that he, when An- 
balſador in France, concluded a Treaty 


without the King's commandment or. 
Warrant, and without the 855 of the | 


King 
The Earl of Br ol was impeached 
2 Car, J. for that he, when Ambaſſador 


i 4 Inſt. 89. 156, 


\v" 


(L097 1TH; 
at Madrid, gave falſe information: gs 
King James and his Miniſters * 
For acting contrary to his wagten 
and directions: 

And for acting from corrupt andfiniſtes 
"oi and for his own advancement *; . 
Michael de la Poole; Earl of Suffolky 
was impeached, 10 Ric. II. for that 
he, being a Privy - Counſellor, in- 
cited the King to act againſt the 4. 
vice of his Parliament *. | | 
Articles were exhibited againſt 5 
Earl of Briſtol, for that he, being a Pri- 
 wy=-CGounſellor, enticed the King, when 
Prince of Wales, and in Spain, to 

change his religion: 

And for e againſt war with 
the King of Spain, when that Kingaffront- 
ed us, to the detriment of the Realm *, 


Ruſh. 1 p. 249. 

2 Ruſh. 1 p. art. 2. 250. 

3 Ruſh. 1 p. art. 3. 251. f 

' + Seld. Jud. Parl. 1618. (6 vol. 1596.) 
5 Ruſh. 1 p. 252. 262. 

* Ruſh, 1 p. art. 3. 250. 


The 


LEY 8 j 
© The Ear / of Orford was trhpeathed, | 
13 Will. III. for that he, being a Privy- 
Counſellor, adviſed a prejudicial peace. 
Lord Somers was impeached about 
the ſame time, for that he, being a Privy- 
_ Counſellor, adviſed exorbitant grants to be 
made of ſeveral forfeited eſtates in Ire= 
Ida 3 7 7 
Articles were exhibited PER Mi- 
chael de la Poole, Earl of Suffolk, for 2 
that he, being Chancellbr, acted con- 
trary to his duty 1 
For procuring a fraudulent par 
of lands and tenements of the King“: 
For purchaſing a forfeited annuity 
granted from Edw. III. and procuring 
the King to confirm the ſames: - 
And for paſſing divers charters of par- 
don, and granting charters of franchiſes, 
to the diſinheritance of the Crown? — 
2 State Trials, edit. 1719. (4 val. 514). 
State Trials, 4 vol. 522. 
3 Seld. Jud. Parl. edit. 1618. (6 vol. 1596.) 
Ibid. 
5 Seld, Jud; Parl. 6 vol. 1597. 


bid. | 
1 | Articles 


1 9 1 


'  Kiticles were exhibited againſt Lord 


Sonjers, for that he, being Chancelhbr, 
affixed the Great Seal to a Commiſſion 
Vichout any warrant for that purpoſe * : 
For that he ratified a Treaty under the 


Great Seal, Hot approved by Ye N 
5 concerijed*i— — 


For that he put the Great Seal to a 
Blank Cen müden — * 85 
And for that he procured: 106 —_ 


under the Great Seal a grant of ſe- 


veral manors and lands belonging to 
the King, without any read conſidera- 
tion being given M 


The Duke of Buckingham. was im- 


peached 2 Car. I. for that he, being 
Admiral, neglected the ſafeguard of 


the ſea, whereby the trade and ſtreng th 
of the kingdom much decayed 5. 


Articles were exhibited againſt * * 
Earl of Orford, for that he, being Ad- 


2 State Trials, edit. 1719. 4 vob 521. 
2 State Trials, 4 vol. * 
3 Tbid. 
State Trials, 4 vol. 323. 
: ** Job. 
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mirul, hazarded the Navy, and ee 


to take the ſhips of the enemy I 
For converting the public money be 


1 him received for the uſe of the Navy, to 


his own üſe : 

And for clandellinely Cling ſeveral 
ſhips with their ladihg and cargo, taken 
under the, pretence of prize by his 
Majeſty's ſhips of war, without con- 


demnation, and without giving an ac- 


count for a tenth to others Kg 

Lord Baton was impeached 18 Jac. I I. 
for bribery +, 

An article was exhibited againſt the 
Duke ' of” Buckingham, for erpbentiing 
and engroſſing the King's money. 

Articles were exhibited againſt the 


Earl of Orford, for procuring from the 
King to himſelf, exorbitant grants of 


lands and money, to the oy detriment 
of the revenue 


— 


State Trials, edit 1719. 4 vl 514. 9 
Ibid. 


State T'rials, Aa 51 "hs 
Ruſh. 28. 
Ruſh. 340. 


State Trials, 4 vol. 514. 


60 
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For that he, when Admiral, received 
from a foreign Prince conſiderable ſums 
of money. wine, oil, Ke. without ac- , 
counting for the:ſame *: 


And for exergifing ingompaible of: 
fices *. lego! 


Sd agaioſt Lord. Halifax: .. rk 

Other articles were hibaed againſt 
Lord Halifax, 13 W. III. for procuring. 
grants. of, eſtates forfeited 18 rebellion 
in Ireland +: +... _ | 
And for procuring a 2ragt to another, 
in truſt for himſelf, of Pe out of the 
King 8 foreſts *. . 

An article was exhibited againſt 
the Duke of Buckingham, for giving a 
medicine to the King; without advice of 
the 'phyſicians *. R 

The Spenſers were pad * 
that they prevented the Great Men of 
the Realm from giving their counſel to 


7 State Trials, edit. 1719. 4 ve: 51 5. 
2 Ibid. 


3 State Trials, 4 vol, 540. 
- + Ibid, 


s State Trials, 4 vol. 541. 25 
5 Ruſh. 351. BE, | 
| © HO the 
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the King, exbept in their [preſenesn: 
And that they put good magiſtrates” 
out of ' office; and advanced bad ones. 
An article was exhibited'againſt Sir 
Giles "Mompeſſon, for the procurement 
of patents of monopoly *. _—_ 

Lord Finch was impenchéd, for delider- 


ing opinions, which he knew at this Ws 
to be contrary to law: In 


And for drawing the buſineſs of 
the Court to his chamber. 


An article was exhibited ten . 
Earl of Orford, for that he encouriged 


Neg. 
pirates 5 — 


7 Ty 1 E 

From the above iter] it will appear 
that the Cauſes of Impeachment ariſe, not 
only from offences undefined by the 


Common Law, or any Act of Parliament, 
and which therefore would remain un; 


ey a Taſk 53. 
2 I bid. 


3 Ruſh, 24. 27. 

+ Thid. 

5 Ruſh. vol, 1. pt. 3. 138. 

State Trials, = 1719. 4 vol. 515. 
Puniſhed, 


2 | 5 L. 13. F 
puniſhed, unleſs this extraordinary mode 


of proceeding were adopted; but alſo 
from offences already defined; and that, 


| either on account of the magnitude of 
the offence; , the exalted quality and fitua- 


tion. of the offender, or otherwiſe, for 
1 * OP a _ IE 
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01 FORM: of IMPEACHMENT. 0. 


IN the proceedings upon i an Tmpeac 2 
ment by the Commons, '2 Member 
attends with others at the Bar of the 


Commons of England impeaches a par-: 
ticular perſon; and acquaints the Huſe, 
that the Commons in due time will 
exhibit articles againſt him, and main- | 


impeach only for a particular grievance, 
yet they may afterwards, if they chuſe, 
exhibit other articles againſt the Do. 
linuent*. | 
The Commons are not bound to the 
delivery of the articles till the party 
| appears; except where they chuſe to file 
| Fore, on Record before ſuch appear- 
ance 


ö 
| 
; tain them”. 
And althobgh the Commons Gould 
| 
| 


Lords Journ. 1. 15. Ach 1701. State T riais, 
edit. 1710 vol. 4. 513. 
2 Seld. Jud. Parl. edit. 1618. 6 vol. . 
3 Sed, Yak Par. vol. 1596. 
Idi | 


o 


Lotds; there, in the name of all the © 


Ts 1 


eben 10 lr 5, 25, 
- ARTICLES of IMPEACHMENT.” 


THESE dntivles are a kind df Bills 
af Indifment, found by the: Houſe 


of Commons, and afterwards tried by | 


the Lords, who are, in cales of Miſ- 


demeanor, conſidered not only as their | 


own Peers, but as the Peers of the 


whole Realm. Andit is not neceſſary 


that theſe articles ſhould perſus the ſtrict 
forms of Law. 

In a prescü by Went 
for writing or ſpeaking, the particular 
words ſuppoſed to be. criminal are not 
neceſſary to be expreſsly ſpecified in the 


| Impeachment. But the particular words 


muſt be laid in an Indictmentꝰ. 


The Commons exhibit the articles, 
and are judges of the proper time 


for exhibiting them. But when articles 
are to be exhibited againſt a Lord im- 
peached, and the Commons delay exhi- 


* Seld. Jud. Parl. edit. 1618. 6 vol. 1595. 7. 
State Trials, 4 vol. g63. edit. 1719. 


biting 


_ A — 
— E w 
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. 
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us 
biting thein, the Lords by meſſag e 
8 them of it. When the arti- 
cles are prepared, a Member takes them 
to the Lords Bar. But they are not 
read at the Bar.. They are read in the 
Houſe , and a day is given to the party 
to make anſwers. Sometimes, however, 
the party abſconds, and _ not come 
to make anſwer. | 

And this leads me to nah of the 
Manner of iſſuing Proceſs, after articles 
exhibited, in order to bring in the 
party accuſed to, anſwer. 'W 


* State Trials, edit. 1719. 4 vol. 531. 

Lords Journ. 9 N . 1701. State Trials. vol. 
4 314 

Ibid. 
_ + Ibid. | 

T. Raym. 382. 


(17 6, | 


of 1 PRO CESS ond COMMITMENT. 


WHEN a perſon chalk in Parlia- 


ment with a crime, or miſdemeanor, .is ' 
abſent, a writ is directed to the ſheriff 


to ſummon. him ; and ſometimes to 
the party himſelf ©. 1f the party accuſed 
cannot be found, writs are ſent: to the 
ſheriff to arreſt all his goods and chat- 
tels 


does not ſurrender himſelf before a 
particular day ſpecified in the Act, he 
will be attainted. 

When the delinquent appears, if he 
is impeached for a capital offence; he 
may, whether Lord or Commoner, be 
committed to cuſtody * ; this however 


is at the diſcretion of the Lords“. . And 


in Lord Clarenden's Caſe, the Lords 


— 


4 Inſt. 39. 
Ibid. 
Seld. Jud. Parl. whit. 1618. 6 vol. 1595. 
7 Seld. Jud. Parl. 6 vol. 1624. 

FT. Raym, 382, 


3 


us 
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So ſometimes an Act of Parlia- 
ment is made, that if the party accuſed 


1 


4 : 
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(18 ] 
omitted the commitment, though the 
1 Commons complained of it*. But the 
1 Lords will not commit upon common 
ll fame, without eſpecial matter being 
ll alledged againſt the party accuſed *, 
i So in the Duke of Norfolk's Caſe, 28 
| Hen. VI. the Lords refuſed to commit 
| him, upon the complaint of the Com- 
mons/ againſt him of a common fame 
of treaſon ; yet, when they accuſed 
- him of a particular treaſon, he was 
committed *. A Lord impeached for 
a miſdemeanor, 1s not to be committed, 
nor is he to be required to find ſecurity 
for his attendance*; but a Commoner 
may. : 


— —-— — 


* Life of Clar. 251. 
n Seld. Jud. Parl. edit. 1618. 6 vol. 1598. 

3 Seld. Jud. Parl. 6 vol. 1598, 1624. 

Lords Journ, 9 May 1701. Seld. Jud. Parl. 
6 vol. 1624. 

5 Seld. Jud. Parl. 6-wal: 1624. 


Of 


3 


Of ANSWER. 
THE. party accuſed muſt be brought 
to his anſwer, otherwiſe the whole judg- 


ment will be erroneous :. And in all 
capital caſes the party accuſed, whether 


Lord or Commoner, is brought to the 


bar a priſoner to his anſwer ſecundum 


legem terre *. 


But in caſes of mit it is 
otherwiſe; then the party accuſed, 
whether Lord or Commoner, anſwers as a 
Freeman; the Lord within his place, 
the Commoner at the Bar; and they 
are not to be committed till judg- 


ment, unleſs upon the anſwer of a 


Commoner the Lords ſhould find cauſe 


to commit him for his attendance *. 


: Seld. Jud. Parl. edit. 1618. 6 vel. 1620. 
2 Seld. Jud. Parl. 6 vol. 1624. 
3 Ibid, 


D 2 | This 


* 20 


This anſwer of the party impeached 
does not obſerve any ſtrict form *. The 
party may, if he chuſes, ſubmit him- 
ſelf to the King's mercy ; or he may 
plead not guiliy to the whole; or he may 
plead an act of pardon as to one article, 
a6. not guilty to the reſidue *, 

But he cannot plead a pardon under 
the Great Seal. For by the Act of 
Settlement 12 and 13. W. III. c. 2. 
« no pardon under the Great Seal of 
England mall be pleadable to an Im- 
6 comet by the Commons in Par- 
« liament.” | 

After anſwer by the party i, 


a copy is made and ſent to the Com- _. 


mons” : then is the time for the patty 
impeached to petition for his Counſel, 
and alfo for his trial. 

Ruſh. 274. 

6 3. Ruſh. 1374. 


7 Lords Journ. 14. 24. 
Lords Journ. 3 Jan. 1680. 


Of REPLICATION.. 


"AFTER Anſwer by the party im- 
peached, a copy. is (as I have before 
obſerved) made and ſent by the Lords to 
the Commons, and the Commons Long 
conſider if they will reply or not; for 
ſo the Lords determined in = Duale 
of Buckingham's caſe, 1 Car, I. after 
ſolemn argument, and view of prece- 
dents :. But if the Commons delay a 
replication, the Lords remind them of 
it; and if they do not reply, the Lords 
may reply for them. After iflue is 
joined, it is uſual, in capital caſes, for 
a Committee to be appointed of both 
Houſes, to adjuſt and ſettle the prelimi - 
naries of the Trial; but it is ſometimes 
omitted ;—and, in caſe of a miſde- 
meanor, was refuſed by the Lords, 
though deſired by the Commons. 


geld. Jud. Parl. edit. 1618. 6 vol. 1628. 163r- 
2 Seld. Jud. Parl. 6 vol. 1631. 
s dState Trials, edit. 1719. vol. 4, 529. 
+ State Trial', 4 vol. 535. 


At 


( 22 J 
At this ſtage of the proſecution it is, 
that Managers are appeinted by the 


5 Commons to make good their charge 


and accuſation. 


of WITNESSES. + 


THE Witneſſes are ſworn in the 
Houſe, and may be examined by a Com- 
mittee -upon Interrogatories agreed on 
in the Houſe, or at the diſcretion of 
the Committee. When Witneſſes are 
examined upon Interrogatories, the party 
accuſed is to have a copy of the depo- 
fitions on either fide, after publication, 
and in convenient time before the hear- 
ing *. Alfo witneſſes may be examined 
viv voce at the Bar, and when they are 
ſo examined, the party impeached is at 
liberty to croſs-examine 3. | 

A Lord may be examined as a wit- 


neſs upon the trial of an Impeachment 
7 Seld. Jud. Parl. edit. 1618. 6 vol. 1632, 


2 Ruſh; 207. 
3 State Trials, 4 vol. 545. 


r 

in Parliament, and give his evidence 
Alſo any one of the Judges may be exa- 
mined touching any fact within his 
ledge*, | 


- 


Of TRIAL. 


AF FER iſſue is joined, a day is fixed 


by the Lords for the trial of the im- 
peached party. And the Lords claim 
a power to appoint any day. they chuſe 
for ſuch trial, without any previous in- 
timation from the Commons of their 
being ready to proceed*; though the 


Commons inſiſt, that there ought to be 
2 previous ſignification of their aſſent. 


And it is uſual (in caſe of an Impeach- 
ment of a Peer for Treaſon) to addreſs 
the Crown to appoint a Lord High 
Steward for the greater dignity of the 


proceeding, who fits in the place of 


2 State Trials, edit. 1719. 4 vol. 544. 
2 State Trials, 2 vol. 632. 
3 State Trials, 4 vol. 533. | 
the 


15 


15 


/ 
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the Chancellor; which High Steward 


was formerly elected by the Peers them- 
felves, though he was generally. com- 
miſſioned by the King*; but on the 
Proceedings againſt the Earl of Danby, 
the Lords declared that-the appointment 


of an High Steward upon Trial of 
Peers on Impeachments, is not indiſpen- 
ſably neceſſary, but Wes the Houſe may 


proceed without one But where an 
High Steward is appointed to fit on a 


Trial to be had during the Seſſion of 


Parliament, ſuch Trial is not properly 
in the Court of the Lord High Steward, 
but before the Court of our Lord the 


Ling in Parliament“. For the Lords inſiſt, 
that the appointment of an High Stew- 


ard alters not the nature of the Court. 


And in this Court of Parliament an High 


Steward is rather in the nature of a 


\ A r e ERR ER. 


Speaker, wo” tempore, than a Judge of 


3 Hite, P. E. 350. 
Lords Journ. 12 May * 
1 F * A 


it; 


as } 
4 it 3 for the collective body of P cer $ are 
therein the Judges both of the Law and 


Fact, and the High Steward has a vote with 


the reſt of the Peers, in right of his Peer- 
age. But in the Court of the Lord 
High Steward, which is held in the re- 
ceſs of Parliament, he is the ſole Judge 
of matters of Law, as the Lords Triors 
are in matters of F act, and here he has 
no vote. Ih all caſes of miſdemeanor 
the Chancellor keeps his place -. 
Upon the trial, none are to be co- 


vered but Peers 3. And the Members of 
the Houſe of Commons are to be in 


Court before the Peers come. At the 
Trial the Articles are read, and then the 
Anſwer; which done, the Chancellor 
acquaints the Commons that they may 
go on with their evidence. A Lord, 
being a witneſs, is ſworn by the Chan- 


i Black. Com. 4 vol. 103. 

2 Seld. Jud. Parl. 6 vol. 1588 

State Trials, edit. 1719. 4 vol. 544. 
4 Ibid. ; 

5 Ibid. 8 
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cellor at the table, and gives his evi- 
dence in his place. A Commoner is 


fworn by the Clerk at the ada and there 
gives his evidence '. | 
The Form of the Oath is as eee 
The evidence which you ſhall give 


upon the Impeachment of hall 


ehe the truth, the whole truth, and no- 
6c thing but the truth, fo help you God, 
* and the contents of this book *.” The 


fame evidence is required in an Impeach- 


ment in Parliament, as in the ordinary 
Courts of Juſtice ; for which reaſon a wit- 
neſs may not read his evidence. If. any 


doubt ariſes on the trial, no debate is 


to be had in Court, but is fuſpended to 


be debated in the Houſe . When ſeve=- 


ral are impeached, the Commons are at 
liberty to proceed as they pleaſe, and 
therefore they ay try which they will 


State Trials, edit. 1719. 10 vol. 544. 
Z I bid. 


3 State Trials, 4 vol. 544. \ 
* State Trials, 4 vol. 550. 
State Trials, 4 vol. 544. 


fir ſt. 


1 27 J 


firſt. A Lord impeached for a miſ- 


demeanor, does not ſtand without the 
Bar, nor does he loſe his privilege of 
voting in any caſe except his o 
Ow," 


Of COUNSEL, 


IT was the ancient practice in all 
capital caſes to deny Counſel to the 
party accuſed . But now every Peer 
hall have Counſel in a caſe criminal, or 


capital. So a Commoner may have 


Counſel, in capital caſes, at the diſcre - 
tion of the Lords. But in all caſes of 
miſdemeanor, the party accuſed, whe- 


ther Lord or Commoner, ſhall have 
Counſel“. 5 | 


State Trials, edit. 17710. 4 vol. 33. 
2 12 June 1701. 

12 June 1701. | 
4 Seld. Jud, Parl. edit. 1618: 6 vol. 1625. g 
5 Ruſh, 1 p. 268. "OE 

s $eld, Jud. Parl. 6 vol. 1627. 
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And by Stat. 20. Geo. II e. 30. 


all perſons impeached for High Trea- 
<« ſon, whereby corruption of blood may. 


or ſhall be made to ſuch offender or 
c his heirs, or for Miſpriſion of ſuch 


4 Treaſon, ſhall make their full defence 
e by two Counſe],” 


The Counſel aſſigned, a Priſoner can- 


not be diſcharged without his Client's 


conſent. And the Counſel aſſigned has 


been impriſoned for refuſal :. 


Of FUDGME NT, 


THE next ſtage of proceeding, after 
Trial and Convidion are paſt, is that of - 
Judgment. And under this head. „ 


Th e I ſhall briefly conſider, I. By 
whom judgment is demanded. 2. By 
whom it is given. 3. When the King's 


aſſent is neceſſary to it, and when not. 
4. What Judgment in capital caſes, 


5. What in caſes of miſdemeanor. 


2 Clar, 379. 


10 


Q\\ 


1 29 1 
1. In a proſecution by the Commons 
on an Impeachment, it belongs to them 


to demand Judgment. But where the 


Commons complain only, and the Ar- 
ticles are exhibited on behalf of the 
King, in ſuch caſe, it is the King's ſuit, 
and not the ſuit of the Commons; and 

it does not belong to them to demand 
| Judgment. So 1. Rich. II. upon com- 
plaint of the Commons, Lord Gomeniz 


and V. Weſton were put to their An- 


ſwers ; but the Articles were exhibited. 
on behalf of the King ; and though the- 
Commons were preſent at their Anſwer, 
yet they did neither reply nor demand 
Judgment. In all capital caſes the 
Commons muſt be preſent, at the time of 
the Judgment given *, But upon Judg- 
ment by the Lords for a miſdemeanor, 
the Commons need not be preſent, 
_ unleſs it be upon their accuſation *. 


7 Seld. Jud. Parl. edit. 1618. (6 vol. 1653.) 
2 Seld. Jud. Parl. 6 vol. 1632. 

3 deld. Jud. Parl. 6 vol. 1647. 

* Seld, Jud, Parl. b vol, 1649. 
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2. The judgment upon an accuſa- 
tion in Parliament belongs to the Lords 
only . And it is not neceſſary that all 
the Lords ſhould be preſent at the time 
of the Judgment given; it will be ſuffici- 
ent if there are a majority of the Lords 


preſent, in perſon, or by proxy. And . 


when the Judgment to be given is for a 
miſdemeanor; the Lords Spiritual, | 


as well as Temporal, give its, And 


the Lords debate the Judgment 


among themſelves, and the queſtion is 


out of that which ſeems to be moſt ge- 


nerally agreed on:. The Chancellor 


puts the queſtion, beginning with the' 


puiſne Baron, and fo to each ſeriatim, 


who anſwers, Content, or Not Content 5. 


But the Commons are not to be preſent 
at the time when the Lords conſider of 
the delinquent s Anſwer and Proofs, and 


: Seld. Jud. Parl. edit. 1618. 6 yol. 1637. 

2 Seld. Jud. Parl. 6 vol. 16414. 2 
3 Seld. Jud. Parl. 6 vol. 1638. 43. 

+ Seld. Jud. Parl. 6 vol. 1645. 

5 Seld Jud. Par. 6 vol. 1659, 


determine 


1 
determine of their ſudgment:. And 
in caſes of miſdemeanor, the Chancellor 
pronounces the Judgment. But in 
capital caſes, where a Lord H igh Steward 
has been appointed, he pronounces 
the Judgment *., After the Lords have 
determined one part of the complaint, 

the Commons may pray for a general 
enquiry into the reſidue whereof they 
complained *. In capital caſes the Lords 
Temporal only are the Judges, for the 
Lords Spiritual have not any vote : and 
they uſually withdraw themſelves volun- 
tarily from the Houſe on the proſecution, 
and debate of a capital offence before 

; Parliament 5; but enter a Proteſt declar- 

| ing their right to ſtay*. Yet their ab- 

ſence from the Houſe is not neceſſary, 

for they have a right to vote in all previ- 
ous queſtions where the proceedings are 
in full Parliament in a caſe of blood. 


: Seld Jud. Parl. edit. 1618. 6 vol. 1647. 
2 Seld. Jud. Parl. 6 vol. 1654. 

3 Seld. Jud. Parl. 6 vol. 1653. |; 
+ Seld. Jud. Parl. 6 vol. 1648. — 
5 Seld., Jud. Parl. 6 vol. 1643. ; 
* Blac. Com. 4 vol. 264. i 
Lords Journ. 13. 14. May 1672. Foſter 248. 
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Andi in the Ear! of Danby's cafe”, tlie 


Houſe of Lords determined, ** that the 
Lords Spiritual have a right to ſtay and 
te fit in Court in capital caſes, till the 
Court proceeds to the vote of Guilty, or 


Not Guilty.“ But this reſolution relates 


only to trials zn full Parliament; for to 


the Court of the Lord High Steward, the 
Lords Spiritual, as ſuch, never were or 
could be fummoned. The ſtatute of 


7 W. III. does not, in any caſe of blood, 
give the Lords Spiritual a right to vote 
which they had not before. In all trials 
for capital offences the Judges ſhould be 


Nen for their advice 3. 
3. In capital caſes the Lords do not 


proceed to Judgment without the King's 


aſſent firſt obtained * But then the 
King's preſence is not neceſſary ; for he 
may ſignify his aſſent, though he ſhould 
be abſent, and it will be ſuffictent 5. 

Lords Journ. 15 May 1679. 

2 Foſter, 248. 

3 Seld. Jud. Parl. edit. 1618. 6 vol. 1649. 


4 Seld. Jud. Parl. 6 vol. 1638. 9. 
s eld. Jud. Parl. 6 vol. 16432. | 


5 K 7 
In caſes of miſdemeanor, the King's 
aſſent is not neceflary*. And the 
Judgment of the Lords will be good, 
though the King ſhould difſent *, 


4. In capital caſes, the Judgment by 
ths Lords ſtrictly purſues the Law of the 
Land*, and cannot omit any thing that 
is material, nor add any thing to it*, 
And 4. Edw. III. the'Earl of Kent, the 
King's uncle, was judged to be drawn, 
hanged, and beheaded 5. But the Form 
of the Judgment for the ſame offence. 
at Common Law, is not neceflary *. 
For in Treaſon, in ſurrendering Caſtles, 
Judgment for - beheading only. was 


| given. 


5. In caſes of niifletinganol the Blotds 


may pronounce Sentence of perpetual 
impriſonment .- Impriſonment at the 


: Seld. Jud. Parl. edit. 1618. 6 vol: 1638: 1642. 
2 Seld. Jud. Parl. 6 vol. 1642. 

- 3 Seld. Jud, Parl. 6 vol. 1650-1, 
4 Seld. . tape 6 vol. on | 
5 Ibid. 

o Ibid. 


7 Rull. 28. | S . | | 
F King's 


| 8 34 . 
| King's pleaſure * tit to come 
near the King's Courts :,—Incapacity 
of office *, ——Porfeiture of goods and 
1 lands for life. Fine and Ranſom *. 
if - Perpetual Baniſhment . That 54 
party convicted be infamous, and 
| may not be of a Jury?, That he 
be not pardoned by the King *,—That 
he be degraded of the Order of Knight- A 
hood 9, —That his fraudulent purchaſe 
be annulled . — That he make ſatisfac- 
tion to the party injured *,—Or if he be 
be a Peer, that he ſhall never take his 
ſeat in the Houſe 12. 


: Seld. Jud. Parl. edit, 1618. 6 vol. 1623. 
3 Inſt. 148. 

2 Ruſh, 28. 3 Inſt, 148. 

'3 Ruſh. 28. 31. 3 Inſt, 148. 15 
+ Ruſh. 28. Seld. Jud. Parl. 6 vol. 1598. 

5 Ruſh. 28. 3 Inſt, 148. OE 
| 6 Ruſh. 28, rock 

7 Ruſh. 37 
„ 8. 4 

9 Ibid. SS iter 
* Seld. Jud. Parl. 6 vol. — | 

i: Seld. Ind. Parl. 6 vol. 1652. 
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: : or PARDON. 


UNDER this head 1 hall briefly 


- conſider: in what manner a Pardon may 
be taken advantage of, and of the ef- 
fects and conſequences of a Pardon. 

* If the offence for which the party 
is impeached be pardoned by an Act of 
Pardon, ſuch Pardon may be pleaded 
before the Lords; but not elſewhere *. 


By the Act of Settlement, 12. and 13. 
W. III. no Pardon under the Great 
“ Seal ſhall be pleadable to an Impeach- 
« ment by the Commons. By which 
is meant, that no Pardon under the 
Great Seal can be pleaded to an Impeach- 
ment, ſo as to impede and ſtop the pro- 
ſecution of great offenders. But after 


the Impeachment is ſolemnly heard and : 


determined, it is not underſtood that 
the King's Royal Grace is farther re- 


ſtrained, or abridged ; for, after the 1 f 


: Show, 100. 
* Show, 100. Carth. 132. 


2 tainder 
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tainder of the fix Rebel Lords 1715, 
three of them were, from time to time, 


reprieved by the Crown, and at laſt re- 


ceived the King's moſt gracious pardon'! 


A Pardon of "Treaſon, or Felony; 


even after an attainder, ſo far clears the 
party from the infamy, and all other 


conſequences thereof, that he may have 


an action againſt any one who ſhall at- 
terwards call him Traitor, or Felon *. 
Alſo, a Pardon reſtores a man to his 
competency, ſo as to enable him to be a 


witneſs ;, but yet his credit muſt be left 
to a Jury. But the King, by his Pardon, 


cannot diveſt any intereſt veſted in the 
ſubje&*. . Nor can he by his Pardon 
make reſtitution of blood, where the 
blood is corrupted by attainder ; for 
this cen only be done by Act of Par- 
hament ; and therefore, if a man at- 


State Trials, edit, 1777. 6 vol. 16. 


2 Hob. 67. 81. Moor, 863. Rol. Abr. 87. Raym. 


3 Lev. 8. 120. Saund, 362. 


ment, 


tainted is pardoned by Act of Parlia- 


2 3. 


ment, he is 929 and made inhe- 
ritable to all perſons *, 


. 
- 
kl * * 


Where an attainder is by Common 
Law for High Treaſon, by Stat. 33 


Hen. VIII. c. 20. it ſhall be of the 
ſame effect and advantage to the King, 
as if it was an attainder by Act of Par- 
liament. And by Stat. 29 Eliz. c. 2. 
an attainder for High Treaſon, where 
the party is executed, ſhall not be re- 
verſed for error. If an attainder be 
confirmed by Parliament, a Petition of 
mercy ought to be exnublred to the Par- 


liament 5 


Co. Lit. 8. Hal. Hiſt. P. C. 358. 
55 H. Parl. 19. py 
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Oo EXBOUTION. 


. 

1 HERE now remains "othivg to 
ſpeak of but Execution. In the Court 
of the Peers in Parliament, Execution is 
commanded to be done by the King's 


"7 . 


_ Writ: but in the Court of the Lord High 


Steward. a Precept iſſues under his hand 


arid ſeal for Execution“. After Judgment, 


in capital cafes, it is commanded to the 


Earl Marſhal to do execution, and to 


the Mayor, Aldermen, and Sheriffs of 
London, the Conſtable of the Tower, 


&c. to be affiſtant *. If the Judgment 


againſt a Lord for a miſdemeanor be, that 


he be impriſoned, the Gentleman Uſher 
has the charge to conduct him to prifon ®. 


So the erjeant at Arms attending .the 


Great Seal has the charge of a Com- 


moner . And the Conſtable of the 


Hale. P. C. 409. | 

2 Seld. Jud. Parl. edit. 1618. 6 vol. 1659. 
'3 Seld. Jud. Parl. 6 vol. 1660, 

+ Ibid. 


Tower 
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1 th: 
Tower is commanded to receive the 
body . 
If the Judgment is for hes, the 
Lords may appoint how they thall be 
levied*. If they do not appoint a re- 


medy, it ſhall be in Chancery, and not 
elſewhere ”. 


5 Seld. Jud. Parl. ole. 1618, 6 vol. 1660, 
. © Ibid, 


7 Ibid, _ \ 
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